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to satisfy you? And you know who you
are.

There is an article by Investors Busi-
ness Daily to which I want to refer. Ac-
cording to this article—not talking
about the taxation of a certain amount
of income—if the government con-
fiscated all the income of the people
earning $250,000 a year or more, that
money would fund the Federal Govern-
ment today for a mere 140 days. Do you
know what you would have? You
wouldn’t have those people trying to
maximize their income because why
would they maximize it if the govern-
ment was going to confiscate it.

So that is a very basic question: How
high do taxes have to go to satisfy the
appetite of people in this Congress to
spend money?

Funding the government should be
one of if not the primary goal of our in-
come tax laws. Of course, that leaves
out this whole business of whether the
Federal Government’s purpose is the
purpose of redistributing income.

Note here that I am specifically fo-
cusing on the income tax. This is be-
cause payroll taxes are not used to
fund the government. Social Security
and Medicare taxes are, in fact, insur-
ance programs. Because they are insur-
ance programs, the taxes they pay are
insurance premiums because individ-
uals who pay them expect to benefit
when they reach a certain age.

It is clear some believe the Tax Code
should be used to reduce the growing
income disparity between the lowest
and highest income quintiles. This as-
sumes a key objective of the Federal
Government, through the Federal in-
come tax laws, should be to ensure that
income is distributed equally through-
out our citizenry. In other words, these
folks actually believe the Federal Gov-
ernment is the best judge of how in-
come should be spent. That is not what
our Founding Fathers or original au-
thors of the tax laws intended.

In addition to considering the pur-
pose of tax revenue, we ought to, in
fact, have some principles of taxation
by which we abide. These principles of
taxation would be a much stronger
foundation than the day-to-day deci-
sions about whether we ought to raise
taxes on a certain number of people. So
I abide by the principle that has been a
fact of our tax laws for 50 years—that
an average of 18.2 percent of the GDP
of this country is good enough for what
the government needs to spend.

Now, I say that because with a 50-
year average it hasn’t been harmful to
the economy, as we have seen this
country expand and expand and expand
economically over that period of time.

Quite frankly, it ought to be clear
that 18.2 percent of the GDP of this
country coming in for us to spend is
not a level of expenditures that tax-
payers have revolted against. So we
take in that 18.2 percent for 535 of us to
decide how to spend, and the other 82
percent is in the pockets of the tax-
payers to decide how to spend or to
save. If 535 Members of Congress were
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to decide how to divide up the re-
sources of this country, we would not
have the economic growth that we
have had in our economy. With 137 mil-
lion taxpayers deciding how to spend or
how to save, and how much of each, the
economic growth of this country is en-
hanced tremendously because of the
dynamics of the free-market system. If
we were going to go the greater route
of increasing that 18 percent very dra-
matically, we would be moving increas-
ingly toward the Europeanizing of our
economy, and I think that would be
very bad.

In evaluating whether people are
paying their fair share, experts fre-
quently look at whether a proposal im-
proves the progressivity of our tax sys-
tem. Critics of lower tax rates continue
to attempt to use distribution tables to
show that tax relief proposals dis-
proportionately benefit the upper in-
come. We keep hearing that the rich
are getting richer while the poor are
getting poorer. This is not an intellec-
tually honest statement because it im-
plies that those who are poor stay poor
throughout their lifetimes, and those
who are rich stay rich throughout their
lifetimes. And that is just not the case.

To illustrate this point, I quote from
a 2007 report from the Department of
the Treasury titled, ‘Income Mobility
in the U.S. from 1996 to 2005.”” I quote
the key findings:

There was considerable income mobility of
individuals in the U.S. economy during 1996
through 2005 period as over half of the tax-
payers moved to a different income quintile
over this period.

Roughly half of taxpayers who began in
the bottom income quintile in 1996 moved up
to a higher income group by 2005.

Among those with the very highest in-
comes in 1996—the top 1/100 of 1 percent—
only 25 percent remained in this group in
2005. Moreover, the median real income of
these taxpayers declined over this period.

The degree of mobility among income
groups is unchanged from the prior decade.

The prior decade meaning the prior
study by the Treasury Department
from 1987 through 1996.

Economic growth resulted in rising in-
comes for most taxpayers for the period of
1996 to 2005. Median income of all taxpayers
increased by 24 percent after adjusting for
inflation. The real incomes of two-thirds of
all taxpayers increased over this period. In
addition, the median incomes of those ini-
tially in the lower income groups increased
more than the median incomes of those ini-
tially in the higher income groups.

Therefore, whoever is saying—and we
hear it every day on the floor of the
Senate—that once rich, Americans
stay rich; and once poor, they stay
poor, is purely mistaken. The Internal
Revenue Service data supports this
analysis. A report on the 400 tax re-
turns with the highest income reported
over 14 years shows that in any given
year, on average, about 40 percent of
the returns were filed by taxpayers
who are not in any of the other 14
years.

In other words, 40 percent of those
people who are in the highest brackets
are not in the highest brackets ever in
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that 14-year period of time. So once
rich, not always rich.

I welcome this data on this impor-
tant matter for one simple reason: It
sheds light on what America is all
about: vast opportunities and income
mobility. Built by immigrants from all
over the world, our country truly pro-
vides unique opportunities for every-
one. These opportunities include better
education, health care services, and fi-
nancial security. But, most impor-
tantly, our country provides people
with the freedom to obtain the nec-
essary skills to climb the economic
ladder and live better lives.

We are a free nation. We are a mobile
nation. We are a nation of hard-work-
ing, innovative, skilled, and resilient
people who like to take risks when nec-
essary in order to succeed. Bottom
line, we have an obligation as law-
makers to incorporate these funda-
mental principles into our tax system
instead of just asking: Are the rich
paying enough?

Madam President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas.

Mr. CORNYN. Madam President, I
ask unanimous consent to speak for up
to 20 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

————
NOMINATION OF JACK McCONNELL

Mr. CORNYN. Madam President, I
rise to speak on a nomination that is
pending before the Senate, and I do so
with some degree of trepidation be-
cause, as someone who has been a
member of the legal profession for
about 30-plus years, I believe it is im-
perative that I voice my strong con-
cerns and, indeed, my objections to the
nomination of Jack McConnell to be-
come a U.S. district judge prior to the
vote we will have tomorrow morning
on a cloture vote.

The reason I was attracted, like so
many others, I think, to law school and
the legal profession was because of the
majesty of the notion of the rule of
law, its importance to our democracy,
the responsibilities that lawyers owe
not just to themselves, to enrich them-
selves, but to their clients—the fidu-
ciary duty that a lawyer has to rep-
resent a client. Then, of course, the
ethical standards, which some might
scoff at but which actually work pretty
well. They keep lawyers, for the most
part, accountable to the high ethical
standards imposed by the legal profes-
sion.

Unfortunately, and I am sorry to
have to say this, but the hard truth is
Mr. McConnell’s record—which I will
describe in a moment—is one of not up-
holding the rule of law but perverting
the rule of law, ignoring the respon-
sibilities he had to his client, and ma-
nipulating those ethical standards in
order to enrich himself and his law
partners.

First, let me just say that Mr.
McConnell, when he came before the
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Senate Judiciary Committee, inten-
tionally misled the committee during
the confirmation process. I don’t know
how I can say it any more gently. The
fact is, he lied to the Senate Judiciary
Committee during his confirmation
process: Regardless of who nominates
an individual, party affiliation aside, I
don’t think the Senate, as an institu-
tion, should tolerate a nominee who es-
sentially misrepresents the facts in the
context of a confirmation process. This
involved his participation in or in-
volvement with a set of stolen con-
fidential documents his law firm ob-
tained in a lawsuit against the Sher-
man-Williams Company.

In 2010, in his answers to written
questions to the committee, Mr.
McConnell told members of the com-
mittee: ‘I would not say I was familiar
with the documents in any fashion.”
Only a few months later, in September
2010, this same nominee gave a deposi-
tion in an Ohio court, where he testi-
fied he was the first attorney at his
firm to review the documents in ques-
tion, that he had drafted a newspaper
editorial citing information that had
come from those documents, and that
portions of those documents were in-
corporated in a brief filed under his
signature. Despite this obvious con-
tradiction and given an opportunity to
correct his misleading statement, Mr.
McConnell has unequivocally stood by
his original statement to committee
members.

I reiterate, this body should not ap-
prove or confirm, for a lifetime ap-
pointment, someone who wants to
serve as a judge, in particular, but any-
one who would lie to or, at best, inten-
tionally mislead the Senate by
downplaying his role in a serious con-
troversy involving, in this case, stolen
confidential documents.

During the time I practiced law and
served on the State court bench in my
State of Texas, I have come to respect
lawyers who handle all sorts of cases—
lawyers who prosecute criminal cases,
lawyers who defend criminal -cases,
lawyers who defend citizens, including
companies, sued for money damages,
and those who bring those lawsuits—
constrained, again, by the rule of law,
duty to the client, and high ethical
standards. But based on his long career
as a lawyer, Mr. McConnell has advo-
cated—it is clear from the evidence—a
results-oriented view of the law and
manipulated it for his personal gain.
These theories he has advanced, osten-
sibly on behalf of his client, have been
rejected, not just by people like me but
by a very broad range of people in the
legal community.

For example, Mr. McConnell and his
firm sued paint manufacturers based
on an unprecedented theory of public
nuisance that allowed them to cir-
cumvent longstanding legal doctrine
and receive a huge jury award in a
sympathetic judge’s courtroom.

Ultimately, the Rhode Island Su-
preme Court rejected unanimously this
theory, declaring it ‘‘at odds with cen-
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turies of American law and antithet-
ical to the common law,” to quote the
court. As one Iowa attorney general
who happens to be a Democrat said:
“Mr. McConnell’s lead paint litigation
was a lawsuit in search of a legal the-
ory.”

Mr. McConnell’s lead paint litigation
scheme required the complicity, unfor-
tunately, of State and local officials, a
practice I will speak more on in just a
moment. But Mr. McConnell’s reaction
to the decision of the Rhode Island Su-
preme Court also demonstrates his
lack of judicial temperament, some-
thing very important, particularly for
a judge. It showed that not only does
he still adamantly believe in these rad-
ical, unprecedented legal theories, re-
jected by the highest court in Rhode Is-
land, but he also lacks the tempera-
ment to serve on the Federal bench. In-
stead of respecting the decision made
by the highest court in the State, Mr.
McConnell wrote a strident op-ed piece
condemning the court and stating he
believed their decisions ‘‘let the wrong-
doers off the hook.” In other words,
Mr. McConnell made clear he believes
the law should be manipulated to serve
his agenda, not to uphold the rule of
law, nor to respect the very bodies that
are responsible under our system for
interpreting law and rendering judg-
ment.

Mr. McConnell’s outburst was not
particularly surprising, given his pub-
lic admission previously that he is ‘“‘an
emotional personal about injustice at
any level, personal, societal, or glob-
al,” as he put it. This lack of tempera-
ment and novel view of the law is in-
dicative of the type of judge Jack
McConnell would be, I am sorry to say:
biased against a certain class of people
and untethered to the rule of law.

Mr. McConnell’s practices also ex-
isted under an ethical cloud through-
out his career. He and his law firm
made billions of dollars and a name for
themselves through their pioneering
practice of soliciting no-bid, contin-
gent-fee contracts from State officials.
For example, Mr. McConnell and his
firm played a central role in litigating
lawsuits brought by State attorneys
general, first against tobacco compa-
nies and then lead-based paint manu-
facturers. Of course, I am not saying
tobacco companies and other compa-
nies should not be held accountable for
harmful products, but the purpose of
the law should be to compensate those
people who have been aggrieved and to
deter others from acting in the same
fashion in the future. The litigation he
constructed and devised, the scheme he
literally created, did none of that. The
question is, ultimately, where did the
money go?

Under these contracts, Mr. McCon-
nell and his partners have repeatedly
sued American businesses, pocketing
billions of dollars for themselves in at-
torney’s fees, while leaving taxpayers
on the hook for the resulting costs. In
the word of one respected legal com-
mentator, Mr. McConnell and lawyers
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like him have ‘‘perverted the legal sys-
tem for personal and political gain at
the expense of everyone else.”

In several lawsuits, Mr. McConnell
and his partners received contingent-
fee contracts from State officials, to
whom they later contributed tens of
thousands of dollars. I think there are
a lot of very important public policy
reasons why State officials should not
be able to outsource their responsibil-
ities to private lawyers based on a con-
tingency fee, where their only incen-
tive is one of a profit motive,
untethered by the sorts of checks and
balances that elected or other ap-
pointed government officials would or-
dinarily have.

Our system of justice relies on finan-
cially disinterested officials who take
an oath to uphold the law and not
those whose sole motive is not to up-
hold the law but to twist it and manip-
ulate it in order to maximize their eco-
nomic gain.

Some of these lawyers, including Mr.
McConnell’s firm, have pocketed what
amounts to hundreds of thousands of
dollars per hour for their work in law-
suits against tobacco companies. Mr.
McConnell and lawyers like him are
the big winners in these lawsuits, tak-
ing home large sums of money that
rightfully belong to the taxpayer, the
client T mentioned at the outset. Imag-
ine if these billions of dollars were
spent on cancer research or improving
public health, instead of lining the
pockets of a few politically well-con-
nected lawyers. More important, how-
ever, the outsourcing of suits to pri-
vate trial lawyers on a contingent-fee
basis creates both the opportunity and
appearance for corruption by allowing
State officials to reward their friends
and campaign contributors.

One reason I have taken such a
strong personal interest in this issue is
because of my service as attorney gen-
eral of Texas, following that of Dan
Morales, my predecessor. Mr. Morales
served over 3 years in the Federal peni-
tentiary for attempting to illegally
channel millions of dollars in a tobacco
settlement, money that was due to the
State of Texas, but he steered it to a
lawyer friend of his by trying to back-
date a contract, to make it appear to
be something it was not. The actions of
Mr. McConnell and his partners, by
funneling tens of thousands of dollars
into campaign accounts of State offi-
cials who hired them, raise concerns
about pay-to-play dealings.

In the State of Washington, for ex-
ample, Mr. McConnell and members of
his small South Carolina-based law
firm contributed $23,200 to the reelec-
tion of the attorney general in the
State of Washington. By the way, that
was the very same lawyer who hired
them on a contingency basis to rep-
resent the State.

In North Dakota, Mr. McConnell and
his wife contributed $30,000 to the gu-
bernatorial campaign of the attorney
general who appointed him as special
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assistant attorney general, for pur-
poses of representing that State in to-
bacco litigation. Mr. McConnell and his
law firm contributed an additional
$73,000 to that same attorney general’s
State political party during the cam-
paign cycle, making them the No. 4
campaign contributor to that organiza-
tion.

There is nothing wrong with people
contributing money to political can-
didates or parties or causes they be-
lieve in. But it is another matter when
these contributions are made in con-
nection with no-bid contracts or appar-
ent political favors. It is no small mat-
ter that Mr. McConnell has a lucrative,
ongoing financial arrangement as a
product of his previous work as a trial
lawyer. In fact, he will receive $2.5 to
$3.1 million a year through 2024 as part
of his payout for his work in the to-
bacco litigation I mentioned a moment
ago—3$2.5 to $3.1 million a year through
2024. For anyone who would praise Mr.
McConnell for giving up a successful
legal career in order to serve as a Fed-
eral judge, remember he would be reap-
ing huge windfalls at the expense of
taxpayers long into his tenure as a
Federal judge.

Some Senators will say that what-
ever his past, Mr. McConnell deserves
the benefit of the doubt and that he
would be an impartial judge if con-
firmed by the Senate to this lifetime
appointment. I cannot agree and nei-
ther does, by the way, the U.S. Cham-
ber of Commerce. They have taken an
unprecedented step of opposing this
nomination.

I ask unanimous consent that letter
be printed in the RECORD following my
remarks.

The PRESIDING OFFICER (Mr.
TESTER). Without objection, it is so or-
dered.

(See exhibit 1.)

Mr. CORNYN. The Chamber has
taken this unprecedented step of oppos-
ing his nomination and declaring him
“unfit to serve.” In fact, this is the
first time in its 99-year history they
have opposed a district court nominee.

My colleagues have asked me wheth-
er I believe that Texas businesses and
businesspeople would get a fair shake
in Jack McConnell’s courtroom, and I
absolutely do not believe they could.

To my colleagues who may doubt
what I am saying or look for some
proof, I would just say: Read the
record. I am convinced you would have
trouble looking your constituents in
the eye and telling them you believe
Mr. McConnell would be fair to all liti-
gants in his courtroom and, in this
case, especially businesses that may be
sued for money damages, as he did
throughout his legal career. In fact,
Mr. McConnell, during the Judiciary
Committee deliberations, described his
legal philosophy by saying: ‘‘There are
wrongs that need to be righted and
that is how I see the law.”” That doesn’t
cite any applicable legal standard. It
doesn’t actually take into account law
as we know it, just wrongs he believes
need to be righted.
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Similarly, Mr. McConnell has said
that based upon his experience he has
‘“‘absolutely no confidence’ that cer-
tain industries will ever do the right
thing and that they will only do the
right thing ‘“when they’re sued and
forced to by a jury.”

Given his tendency to view lawsuits
against businesses as a movement
against societal injustice, it is difficult
to see how Mr. McConnell could put
those personal views aside and give all
litigants in his courtroom a fair trial,
a right which they are guaranteed
under our Constitution and laws. I be-
lieve a vote to support Mr. McConnell’s
nomination is a vote to create yet an-
other court where trial lawyers will re-
peatedly prevail in frivolous litigation
against American businesses. That is
something we ought not allow.

Mr. McConnell’s behavior during his
career and confirmation procession
demonstrates a lack of ethics and tem-
perament necessary to serve as a Fed-
eral judge. I hope a President would
never appoint someone such as Jack
McConnell, but apparently everyone
makes mistakes, including this nomi-
nation by this President. Instead of
stubbornly digging in his heels, usually
the President has agreed to withdraw
nominees whose confirmation process
produces extraordinary controversy,
but since he has failed to do so here,
the President has forced me and others
to stand our ground and to fight Mr.
McConnell’s appointment to the Fed-
eral bench.

Based on his deeply troubling ethical
record and poor judicial temperament
and the fact he intentionally misled, if
not lied to, the Judiciary Committee
during his confirmation process, I be-
lieve we must fight this nomination
with every tool at our disposal.

I yield the floor.

EXHIBIT 1
CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,
Washington, DC, March 30, 2011.
Hon. PATRICK LEAHY,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.
Hon. CHARLES GRASSLEY,
Ranking Member, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR CHAIRMAN LEAHY AND RANKING MEM-
BER GRASSLEY: The U.S. Chamber of Com-
merce, the world’s largest business federa-
tion representing the interests of more than
three million businesses and organizations of
every size, sector, and region, strongly op-
poses the mnomination of John ‘“Jack”
McConnell to serve on the United States Dis-
trict Court for the District of Rhode Island.

Mr. McConnell’s past statements, conduct
as a personal injury plaintiffs’ lawyer, and
lackluster ABA rating raise serious concerns
about his fitness to be confirmed to a life-
time appointment to the federal bench. Al-
though the Chamber has historically stayed
away from debates surrounding federal dis-
trict court nominees, we believe that a re-
sponse is warranted in this circumstance
given Mr. McConnell’s record.

Our opposition begins with Mr. McCon-
nell’s mediocre ‘‘substantial majority quali-
fied, minority unqualified” rating from the
American Bar Association. For a practicing
lawyer with 25 years of experience to obtain
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such a low rating speaks poorly of his legal
abilities. It is likely that he generated nega-
tive comments from judges before whom he
appeared and/or from lawyers who know him.

Mr. McConnell’s ABA rating should come
as no surprise given his past statements,
which raise serious questions about whether
he will follow precedent and the rule of law.
For example, in 1999, Mr. McConnell was
hired on a contingency fee basis by the State
of Rhode Island to sue paint companies
under theories of liability that exceeded the
bounds of well-settled law. After nine years
of protracted litigation, and after millions of
dollars spent by defendants, the Rhode Is-
land Supreme Court unanimously (4-0) re-
jected Mr. McConnell’s misguided interpreta-
tion of public nuisance law. Mr. McConnell
demonstrated little respect for the Supreme
Court’s ruling and publicly attacked the de-
cision in an op-ed that he penned for The
Providence Journal, claiming that the jus-
tices ‘‘got [the decision] terribly wrong” by
letting ‘“‘wrongdoers off the hook.”

Mr. McConnell’s public criticism of the
Rhode Island Supreme Court’s lead paint rul-
ing should also give the Committee pause be-
cause it casts light on a judicial philosophy
that appears to be outcome-driven rather
than based on interpreting and applying the
law. Indeed, Mr. McConnell has publicly af-
firmed his support for ‘‘an active govern-
ment” that should not ‘‘stand on the side-
lines”” and that ‘‘[he] see[s] the law’ as a
mechanism to redress ‘‘wrongs that need to
be righted.” Considering these statements
together, a picture of a judicial nominee who
will legislate from the bench begins to
emerge.

The Chamber is equally concerned that Mr.
McConnell lacks the capacity to be an im-
partial jurist, especially against business de-
fendants who may appear before him. Mr.
McConnell has defined his career by suing
business defendants. As his own Committee
questionnaire indicates, of the top ten cases
he views as the ‘‘most significant” litiga-
tions of his legal career, all but two involve
actions against businesses, and none in-
volved him representing or defending a busi-
ness. Worse still, when asked by the Colum-
bus Post Dispatch in 2006 about the possi-
bility of future lead paint litigation, he said
that, based on history, he had ‘‘absolutely no
confidence’ that defendant paint companies
would do the right thing. He added ‘‘[t]he
only time is when they’re sued and forced to
by a jury.” How could a business hope to re-
ceive an impartial hearing in Mr. McCon-
nell’s courtroom when these statements
show that the deck is already stacked so
heavily against them?

Moreover, Mr. McConnell’s ability to
render fair and impartial rulings from the
bench should be seriously questioned in light
of the potentially significant financial wind-
falls that he stands to recover for the next 15
years. According to Mr. McConnell’s ques-
tionnaire, he is scheduled to receive millions
of dollars annually through 2024 from an or-
ganization closely tied with his current em-
ployer, the Motley Rice plaintiffs’ firm. This
has all the appearance of a conflict of inter-
est and it is difficult to see how Mr. McCon-
nell could render impartial judgments in
matters involving plaintiffs’ law firms while
simultaneously receiving millions of dollars
in compensation from another plaintiffs’
firm.

Ultimately, we are concerned that Mr. Mc-
Connell’s apparent bias against business de-
fendants, underlying judicial philosophy, and
questionable respect for the rule of law, will
lead to the multiplication of baseless law-
suits in his courtroom with untold con-
sequences to businesses large and small
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across the country. Given the limited num-
ber of judges who currently serve in the Dis-
trict of Rhode Island, it is not hard to imag-
ine a generation of enterprising personal in-
jury lawyers flocking to a new ‘‘magnet ju-
risdiction” at the federal level with a chance
to draw such a plaintiff-lawyer friendly
judge. State courts like those in Madison
County, Illinois have amply demonstrated
the problems that can arise from courts that
accept plaintiffs’ claims no matter their
merits. Finally, as most litigators under-
stand, federal judges exercise virtually
unreviewable discretionary authority in
many circumstances, and the chance of the
appellate courts correcting every misstep is
unrealistic. As such, the Chamber must urge
the Committee to resist the confirmation of
a lawyer with an animus against one type of
defendant.

As Mr. McConnell has not demonstrated
that he would provide the kind of fair and
impartial judicial temperament needed to be
a federal judge, as well as his demonstrated
bias against a clear class of litigants, the
Chamber urges you to oppose this nomina-
tion. Should Mr. McConnell’s nomination be
considered on the Senate floor, the Chamber
may consider votes on, or in relation to, his
nomination in our annual How They Voted
scorecard.

Sincerely,
R. BRUCE JOSTEN.

Mr. CORNYN. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, last
night, Majority Leader REID was forced
to file another cloture petition on a
Federal judicial nominee, the fifth re-
quired to be filed during President
Obama’s term. Among the highly quali-
fied nominees being stalled is Jack
McConnell, who is nominated to a va-
cancy on the United States District
Court for the District of Rhode Island.

I am concerned that we have to file
cloture on nominations that should
simply have an up-or-down vote. I hope
we are not returning to the situation
we had during the Clinton administra-
tion when my friends on the Repub-
lican side of the aisle pocket filibus-
tered 61 of his nominees.

We tried to change that in the 17
months I was chairman during the first
2 years of President Bush’s first term
when I moved 100 of President Bush’s
nominees through the Senate. In the
remaining 2% years, the Republicans
were in charge, and the Senate con-
firmed another 105. We tried to change
what had been an unfortunate proce-
dure. I hope we are not going back to
that.

Jack McConnell has the strong sup-
port of his home State Senators, bipar-
tisan support from those in his home
State, and his nomination has been re-
ported favorably by a bipartisan major-
ity of the Judiciary Committee mul-
tiple times. This nomination is one of
many that have been stranded on the
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Senate’s Executive Calendar for many
months stalled by Republican objection
to proceeding to debate and vote.

Just a few years ago, Republican
Senators argued that filibusters of ju-
dicial nominees were unconstitutional,
and that every nominee was entitled to
an up-or-down vote. They unsuccess-
fully filibustered President Obama’s
first judicial nominee, and have stalled
many others. Cloture is now being re-
quired to overcome another in a series
of Republican filibusters in order to
vote up or down on a judicial nominee
at a time when extensive, and ex-
tended, judicial vacancies are creating
a crisis for the Federal justice system
and all Americans.

With these filibusters, the Senate’s
Republican leadership seems deter-
mined to set a new standard for ob-
struction of judicial nominations. I
cannot recall a single instance in
which a President’s judicial nomina-
tion to a Federal trial court, a Federal
district court, was blocked by a fili-
buster.

When I came to the Senate, the
President of the United States was
Gerald Ford, whose statue we just un-
veiled in the Rotunda. We did not fili-
buster any of his Federal district court
nominees. We did not filibuster any of
President Jimmy Carter’s district
court nominees. We did not filibuster
any of President George H. W. Bush’s
district court nominees.

We did not filibuster on the floor any
of President Clinton’s or any of Presi-
dent George W. Bush’s nominees.
Somehow the rules have changed for
President Obama.

This is troubling as chairman of the
Judiciary Committee, but also trou-
bling to the Federal judiciary nation-
wide. So I did a little research. Look-
ing back over the last six decades, I
found only three district court nomina-
tions—three in over 60 years—on which
cloture was even filed. For two of
those, the cloture petitions were with-
drawn after procedural issues were re-
solved. For a single one, the Senate
voted on cloture and it was invoked.
All three of those nominations were
confirmed. I trust that the nomination
of Jack McConnell will also be con-
firmed.

From the start of President Obama’s
term, Republican Senators have ap-
plied a heightened and unfair standard
to President Obama’s district court
nominees. Senate Republicans have
chosen to depart dramatically from the
long tradition of deference on district
court nominees to the home State Sen-
ators who know the needs of their
States best. Instead, an unprecedented
number of President Obama’s highly
qualified district court nominees have
been targeted for opposition and ob-
struction.

That approach is a serious break
from the Senate’s practice of advice
and consent. Since 1945, the Judiciary
Committee has reported more than
2,100 district court nominees to the
Senate. Out of these 2,100 nominees,
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only five have been reported by party-
line votes. Only five total in the last 65
years. Four of these five party-line
votes have been against President
Obama’s highly qualified district court
nominees. Indeed, only 19 of those 2,100
district court nominees were reported
by any kind of split rollcall vote at all,
and five of those, more than a quarter,
have been President Obama’s nomi-
nees, including Mr. McConnell.

Democrats never applied this stand-
ard to President Bush’s district court
nominees, whether in the majority or
the minority. And certainly, there
were nominees to the district court put
forth by that administration that were
considered ideologues. All told, in 8
years, the Judiciary Committee re-
ported only a single Bush district court
nomination by a party line vote. Some-
how President Obama is being treated
differently than any President, Demo-
cratic or Republican, before him.

That was the controversial nomina-
tion of Leon Holmes, which Senators
opposed because of the nominee’s stri-
dent, intemperate, and insensitive pub-
lic statements over the years. Judge
Holmes argued that ‘‘concern for rape
victims is a red herring because con-
ceptions from rape occur with the same
frequency as snow in Miami,”” and
called concerns about pregnant rape
victims ‘‘trivialities.” He suggested
that it was correct to say that slavery
was just God’s way of teaching White
people the value of servitude. He wrote
that he did not believe the Constitu-
tion ‘‘is made for people of fundamen-
tally differing views.” We opposed
Judge Holmes nomination, strongly,
but we did not block it from consider-
ation by the Senate. He was not filibus-
tered. His nomination was confirmed
without the need for a cloture vote.

With judicial vacancies at crisis lev-
els, affecting the ability of courts to
provide justice to Americans around
the country, we should be debating and
voting on each of the 13 judicial nomi-
nations reported favorably by the Judi-
ciary Committee and pending on the
Senate’s Executive Calendar. No one
should be playing partisan games and
obstructing while vacancies remain
above 90 in the Federal courts around
the country. With one out of every nine
Federal judgeships still vacant, and ju-
dicial vacancies around the country at
93, there is serious work to be done.

Regrettably, Senate Republicans
seem intent on continuing with the
practices they began when President
Obama first took office, engaging in
narrow, partisan attacks on his judi-
cial nominations.

These unfair attacks started with
President Obama’s very first judicial
nomination, David Hamilton of Indi-
ana, a lb-year veteran of the Federal
bench. President Obama nominated
Judge Hamilton in March 2009, after
consultation with the most senior and
longest-serving Republican in the Sen-
ate, Senator DICK LUGAR of Indiana,
who then strongly supported the nomi-
nation. Rather than welcome the nomi-
nation as an attempt by President
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Obama to step away from the ideolog-
ical battles of the past, Senate Repub-
licans ignored Senator LUGAR’S sup-
port, caricaturing Judge Hamilton’s
record and filibustering his nomina-
tion. The Senate was not able to have
an up-or-down vote on his nomination
until we overcame a Republican fili-
buster 8 months after he was nomi-
nated. After rejecting the filibuster
with an overwhelming vote of 70 to 29,
Judge Hamilton was confirmed.

Republican Senators who just a few
years ago protested that such filibus-
ters were unconstitutional, Republican
Senators who joined in a bipartisan
memorandum of understanding to head
off the ‘‘nuclear option” and agreed
that nominees should only be filibus-
tered under “‘extraordinary cir-
cumstances,” abandoned all that they
said they stood for and joined together
in an attempt to prevent an up-or-down
vote on President Obama’s very first
judicial nominee.

In other words, the standard they
said should be applied to every single
President in the history of this country
suddenly was changed when this Presi-
dent came in. They chose to ignore
their own standards outlined in a letter
sent to President Obama not long after
he took office, and before he had made
a single judicial nomination, in which
Senate Republicans threatened to fili-
buster any nomination made without
consultation. Of course, President
Obama did consult with the senior-
most Republican Senator on a nomina-
tion to fill a vacancy in his home
State, but still they filibustered. In
fact, he has consistently consulted
with home State Senators, both Repub-
licans and Democrats. It makes you
wonder what it is about President
Obama which makes Republicans want
to change the rules for him, rules that
existed for every President prior to
him.

Since the filibuster of Judge Ham-
ilton, Senate Republicans have re-
quired the majority leader to file clo-
ture on three more highly qualified cir-
cuit court nominees. This is a far cry
from Republican insistence that every
nominee is required by the Constitu-
tion to have an up-or-down vote, or
even from the ‘‘extraordinary cir-
cumstances’ Republican Senators now
claim to be the basis for a filibuster.

The PRESIDING OFFICER. The Sen-
ator has used his 10 minutes.

Mr. LEAHY. Mr. President, I ask
unanimous consent for 5 minutes more.
I know there are other Senators wait-
ing to speak.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. No Senator could claim
the circumstances surrounding the fili-
busters of President Obama’s circuit
court nominations to be extraordinary.
Republicans filibustered the nomina-
tion of Judge Barbara Keenan, a nomi-
nee with nearly 30 years of judicial ex-
perience, and who had the distinction
of being the first woman to hold a
number of important judicial roles in
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Virginia. She was ultimately con-
firmed 99-0 as the first woman from
Virginia to serve on the Fourth Cir-
cuit. Senate Republicans filibustered
the nomination of Judge Thomas
Vanaskie, whose 16 years of experience
as a Federal district court judge in
Pennsylvania are now being used in
service to the Third Circuit Court of
Appeals, after his overwhelming con-
firmation. Senate Republicans filibus-
tered Judge Denny Chin of the Second
Circuit, another nominee with 16 years
of experience as a Federal district
court judge. He is now the only active
Asian Pacific American judge to serve
on a Federal appellate court, after
being confirmed unanimously.

In addition, the Republicans’ across-
the-board practice of refusing consent
and delaying consideration of even
nominations with unanimous support
has led to a steady backlog of pending
nominations. The refusal of Repub-
licans to give consent to consideration
meant that 19 judicial nominations
were stranded on the Senate’s Execu-
tive Calendar at the end of last Con-
gress. There are 13 judicial nomina-
tions now on the calendar that Demo-
crats are prepared to consider.

Each of these nominations should be
considered without unnecessary delay.
If we do that, we can reduce the judi-
cial vacancies to 80 for the first time
since July 2009. Yet we are forced to
overcome filibusters even to have a de-
bate and vote on district court nomina-
tions.

These filibusters stand in stark con-
trast to the views of Republican Sen-
ators about the role of the Senate in
considering judicial nominees when the
President was from their own party. In
2005, when the Republican majority
threatened to blow up the Senate to
ensure up-or-down votes for each of
President Bush’s judicial nominations,
Senator MCCONNELL, then the Repub-
lican whip, said:

Any President’s judicial nominees should
receive careful consideration. But after that
debate, they deserve a simple up-or-down
vote. . . . It’s time to move away from advise
and obstruct and get back to advise and con-
sent. The stakes are high . . .. The Constitu-
tion of the United States is at stake.

Other Republican Senators made
similar statements back then. Many
declared that they would never support
the filibuster of a judicial nomination.
Others subscribed to the standard that
the so-called gang of 14 formulated
that they would only filibuster in ‘‘ex-
traordinary circumstances.”” The only
extraordinary circumstance in this
case is the judicial vacancies crisis
that has prompted the President, the
Chief Justice, the Attorney General,
bar associations and many others to
call for prompt consideration and con-
firmation of judicial nominees.

Yet rather than applying consistent
standards and debating and voting on
judicial mnominations favorably re-
ported by the Judiciary Committee, we
see Republican Senators adopting a
double standard and engaging in a dra-
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matic break from the Senate’s tradi-
tion by filibustering this district court
nomination.

Jack McConnell is an outstanding
lawyer. President Obama has nomi-
nated him three times to serve as a
Federal district court judge in Rhode
Island. With more than 25 years of ex-
perience as a lawyer in private prac-
tice, Mr. McConnell has the strong sup-
port of both Rhode Island Senators,
Senator REED and Senator
WHITEHOUSE. He has been reported by a
bipartisan majority of the Judiciary
Committee three times.

Individuals and organizations from
across the political spectrum in that
State have called for Mr. McConnell’s
confirmation. The Providence Journal
endorsed his nomination by saying

in his legal work and community leader-
ship [he] has shown that he has the legal in-
telligence, character, compassion, and inde-
pendence to be a distinguished jurist.

Leading Republican figures in Rhode
Island have endorsed his nomination.
They include First Circuit Court of Ap-
peals Judge Bruce Selya; Warick
Mayor Scott Avedisian; Rhode Island
Chief Justice Joseph Weisberger;
former Rhode Island Attorney General
Jeffrey Pine; former Director of the
Rhode Island Department of Business,
Barry Hittner; former Rhode Island Re-
publican Party Vice-Chair John M.
Harpootian; and Third Circuit Court of
Appeals Judge Michael Fisher.

Some oppose him because he success-
fully represented plaintiffs, including
the State of Rhode Island itself, in law-
suits against lead paint manufacturers.
Some here in the Senate may support
the lead paint industry. That is their
right. I support those who want to go
after the people who poison children.
That is what Mr. McConnell did. But
nobody should oppose Mr. McConnell
for doing what lawyers do and vigor-
ously representing his clients in those
lawsuits.

The Senate has finally begun to de-
bate this nomination, and some have
wasted no time in coming to the Floor
and distorting, I believe, Mr. McCon-
nell’s testimony before the committee.
I disagree with Senator CORNYN’s char-
acterization of Mr. McConnell’s testi-
mony. As chairman, I take seriously
the obligation of nominees appearing
before the Judiciary Committee to be
truthful. I would be the first Senator
to raise an issue if there were any le-
gitimate question as to the accuracy of
Mr. McConnell’s testimony. But there
is not.

The accusation stems from Mr. Mc-
Connell’s recent testimony as a witness
deposed in a lawsuit brought by one of
the paint companies engaged in litiga-
tion with Mr. McConnell’s client. That
lawsuit alleges that Motley Rice, the
law firm where Mr. McConnell is em-
ployed, improperly obtained a 34-page
confidential company document from
one of the lead paint companies. Mr.
McConnell is not a party to the law-
suit, but was deposed last September
only as a witness. His answers at his



May 3, 2011

deposition concerning his knowledge of
the confidential document were the
same as his responses to written ques-
tions from Senator KYL following his
hearing nearly a year ago, and the
same as his responses to Senator LEE
in written questions this February. At
no time has there been a suggestion of
wrongdoing by Mr. McConnell in this
lawsuit.

Far from establishing that Mr.
McConnell was untruthful with the
committee, the deposition transcript
obtained by the Committee after it was
unsealed by the Court only further
validates Mr. McConnell’s account of
his knowledge of this document. To be-
lieve that Mr. McConnell was untruth-
ful with the committee, some Senators
would have to disbelieve not just his
answers to written questions from
committee members, but also Mr. Mc-
Connell’s sworn testimony as a witness
being deposed in a lawsuit. Some Sen-
ators may feel strongly that Mr.
McConnell and his firm were wrong to
sue lead paint companies, but there is
simply no basis believing that Mr.
McConnell was untruthful with the
committee. I reject those conclusions.

These Republican filibusters of dis-
trict court nominations are unprece-
dented. The consequences for the
American people and their access to
justice in our Federal courts are real. I
urge the Senate to reject these efforts
and reject this filibuster.

Mr. President, I appreciate the cour-
tesy of my colleagues in giving me the
extra time, the distinguished senior
Senator from Delaware and the distin-
guished Senator from Connecticut.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Mr. President, I am al-
ways happy to yield a little more time
to the chairman of the Judiciary Com-
mittee.

————
COMMENDING THE NAVY SEALS

Mr. CARPER. Mr. President, I want
to start off today—I did not plan on
saying this; I am here to talk about
small businesses and how to incentivize
job creation and job preservation—but
before I do that, I want to take a mo-
ment of personal privilege to talk
about the Navy SEALs.

I am a retired Navy captain. I spent
about 23 years of my life as a naval
flight officer. Before that, I was a mid-
shipman, a Navy ROTC midshipman
out of Ohio State. We would do our
summer tours as midshipmen being
trained to be junior naval officers. One
of our tours was down at Little Creek,
where we learned a little bit about
storming the beaches of Virginia and
we learned how to become marines, or
pretended we were. We also, later on, I
guess as a lieutenant JG at Coronado,
before we went over to Southeast Asia,
had a chance to see—in both places,
both the Little Creek Naval Station
and over at the Coronado, North Island
Naval Station—the Navy SEALs train.
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I remember talking with some of my
compadres who were going through
training with us, saying: We would not
want to mess with those guys—and for
good reason.

They have made us proud. They have
taken on an incredibly difficult task
and I think handled themselves splen-
didly, and I want to start off today say-
ing how proud we are of them.

————
JOB CREATION

Mr. CARPER. I am not quite as
proud, however, when it comes to one
of our responsibilities; that is, the re-
sponsibility to provide and nurture a
climate for job creation and job preser-
vation. I talk a lot with small business
folks, and I talk in my work with peo-
ple who run pretty big businesses. One
of the things I have heard again and
again—not just this year but last year
and the year before—large businesses
are making a fair amount of money
these days and a lot of them are sitting
on a pile of cash. When you ask them,
why are you sitting on a pile of cash
and not hiring people, what we hear
from a lot of them—particularly large
businesses—is businesses like certainty
and predictability. In too many areas—
areas we actually have something to do
with—there is not the kind of predict-
ability and certainty those businesses
need.

For example, are we going to get se-
rious about reducing our deficit? I hope
s0. I think the Deficit Commission, led
by Erskine Bowles and Alan Simpson,
gives us a pretty good roadmap to take
$4 trillion out of the deficit over the
next 10 years. I hope in the end we will
use that as a roadmap, not to use it
with precision but to use it as a road-
map. But that is a big uncertainty.

The Tax Code. What about our Tax
Code? We are running sort of a 2-year
extension of the previous Tax Code, but
that will end at the end of next year.
What are we going to do about it?
There is a lot of uncertainty there.

We have worked long and hard to try
to pass health care legislation that is
designed not just to extend coverage to
people who do not have it but also de-
signed to get us to better health care
outcomes, to achieve better health care
outcomes for less money, or at least
better health care outcomes for the
same amount of money.

We have the prospect of the Federal
courts, with a number of litigations
that are underway around the country,
either at the circuit court of appeals
level or maybe someday at the Su-
preme Court level, taking apart pieces
of the health care bill. We need some
certainty there, and we need the courts
to act on it. I am not a lawyer, but
some of my friends are, and some of
them, who are a lot smarter than I am
on these things, suggest that as far as
they are concerned, this meets con-
stitutional muster. We need an answer
and we need to get on with it. To the
extent we need to change the health
care legislation to fix it and make it
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better, let’s do that. But there is a lot
in the legislation that enables us to get
better health care results for Iless
money. We need to do more of what
works.

There is a lot of uncertainty with re-
spect to transportation policy, on the
series of extensions of the transpor-
tation programs for this country.

The way it works, if you will, Mr.
President: Looking at my podium here,
we will say right here is the transpor-
tation trust fund, and right here in the
middle is the general fund for our coun-
try, our Treasury, and over here on the
other side is sources of capital from the
rest of the world. We do not have
enough money in our transportation
trust fund over here to build transpor-
tation projects. We end up borrowing
from the general fund right here, mov-
ing funds over to the transportation
trust fund. Unfortunately, we do not
have enough money in the trust fund to
run the general government, so we go
overseas and borrow money from ev-
erybody we can to replenish the gen-
eral fund, in order to put money in the
transportation trust fund. It is crazy,
and it is one of the reasons why we
have a big budget deficit. We have un-
certainty. The transportation system
in this country has been awarded a
grade ‘“‘D” as in ‘‘dealt,” actually a
grade “D” as in ‘‘decaying’ because
that is what is going on in our trans-
portation system. I think things worth
having are worth paying for. We need
to get on with it. That is a source of
uncertainty.

The last one is energy policy. As we
see runups in energy prices—the price
of fuel at the pump—people are won-
dering, What are we going to do about
it? Part of what we tried to do is say,
we want more energy efficient cars,
trucks, and vans to be built in this
country. We changed the CAFE legisla-
tion to raise the fuel efficiency stand-
ards for cars, trucks, and vans. So now,
by 2016, the overall average has to be 36
miles per gallon—a huge increase from
where it has been since 1975.

That is being ramped up, and that
will help. But beyond that, we do not
have, really, the kind of energy policy
we need. That is another uncertainty.

So those are five reasons why large
businesses, especially, sit on a pile of
cash and are not hiring. One of our ob-
ligations is to address those uncertain-
ties. My hope is we will do it. We actu-
ally got off to a pretty good start this
year in a couple ways. No. 1, we passed
the FAA reauthorization, the Federal
Aviation Administration reauthoriza-
tion. In doing so, we agreed on a rev-
enue package—agreed to by the indus-
try—to be able to modernize the air
traffic control system—that is great—
to be able to put some extra money to-
ward airport construction—that is
good as well—as part of our infrastruc-
ture system.

We passed in the Senate patent re-
form legislation. If the Presiding Offi-
cer from Montana were—and he is a
very clever fellow, but if he invents or
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